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Florida's Constitutional Property Exemptions:
Changed Intent in Unchanged Text
by Eric H. Miller
cent events have placed the issue of bankruptcy and
property exemptions in the spotlight as families negotiate
he legal maze of retaining possession of their homes
and property in the wake of the financial disruptions since 2007.
Attorneys and clients alike are often surprised by the lack of change
in the Florida constitutional provisions that limit the options for
those seeking relief from the demands of creditors. Indeed, the
personal property exemption seems written for an earlier time.
The unchanged constitutional text shields a debtor's home but
only protects personal property up to a total value of one thousand
dollars, the amount first established in 1868.
The basic protection for homestead and the personal property
exemption first appeared in the Constitution of 1868, with the same
quantities and values as stated in the current Florida Constitution.
During the intervening one hundred forty-four years Florida twice
adopted new constitutions, in 1885 and 1968, and frequently
amended the existing texts yet never changed the aggregate value
of property exempted from the reach of creditors. The unchanged
limits of the constitutional property exemptions show the change
in Florida public policy from protecting the goods and tools
necessary for families to support themselves to reliance on the
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increasing value of homestead property as the main protection for
self-sufficiency.
The historiography of homestead and exemption laws,
particularly in Florida, is at once written and unwritten, studied
and anecdotal, national and parochial. Citizens speak through
constitutional provisions written and preserved over one hundred
forty years, the enactment of implementing statutes, and unwritten
presumptions of social and economic policy evident only through
other texts. Scholars initially spoke through treatises seeking to
systemize general principles for the exercise of homestead and
exemption laws until attempts to standardize an ever-changing
body of law drawn from an increasing number of states and
inherently local in policy proved unwieldy. Studies of theory
gradually moved to localjudicial decision-making while scholarship
broadened its attention to fundamental principles for interpreting
state constitutions. Through three versions of bankruptcy law
the nation addressed these issues, resulting in a current, renewed
dialog between Florida lawmakers and the federal courts.
In 1868 Florida adopted a constitution which for the first
time expressly protected certain property of debtors from forced
sale 1 to satisfy the claims of creditors. These included an allowed
homestead 2 in land on which the debtor and debtor's family resided
as well as any non-real property items ("personal property") with
a total value of one thousand dollars. 3 As increasing numbers of
1.

2.

3.

A "forced sale" is one done under a court judgment or other legal process
compelling the property to be sold to satisfy a debt. Henry Campbell Black,
Black's Law Dictionary, Fifth Edition (St. Paul, M : West Publishing Company,
1979), 580. [hereafter Black's Law Dictionary].
"Homestead" normally refers to land, or real property, on which an individual
resides together with her or his family, and which is protected from the claims
of creditors. See Black's Law Dictionary, 5th ed., 660. "Personal property" means
anything other than land, such as clothing, kitchen utensils, furniture, arms,
or livestock. See Black's Law Dictionary, 5m ed., 1096.
"A homestead to the extent of one hundred and sixty acres of land, or the
half of one acre within the limits of any incorporated city or town, owned by
the head of a family residing in this State, together with one thousand dollars
worth of personal property, and the improvements on the real estate, shall
be exempted from forced sale under any process of law, and the real estate
shall not be alienable without the joint consent of husband and wife, when
that relation exists. But no property shall be exempt from sale for taxes, or for
the payment of obligations constructed for the purchase of said premises, or
for the erection of improvements thereon, or for house, field, or other labor
performed on the same. The exemption herein provided for in a city or town
shall not extend to more improvements or buildings than the residence and
business house of the owner." See Florida Constitution (1868) , art. IX.
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southern debtors turned to the new federal Bankruptcy Act of 1867
for relief from their financial burdens, 4 Floridians were entitled to
assert these new constitutional protections, called "exemptions," in
their own bankruptcy actions to protect the same kind and amounts
of property as they emerged from the economic devastation of the
Civil War. 5
By 2009, Florida had replaced its constitution twice and
had considered further changes in the Constitution Review
Commissions of 1977 and 1997 and the Taxation and Budget
Reform Commissions of 1990 and 2007. Floridians continued
to enjoy constitutional protection for real property comprising a
homestead and of personal property with a separate total value
of one thousand dollars. 6 With no allowance for changing values
over the past 144 years, the Florida Constitution today protects the
same amount of land and total value of items as in 1868. Lacking
express declaration from the various constitutional conventions
or revision commissions other than their rejection of alternatives
4.

5.

6.

Elizabeth Lee Thompson, The Reconstruction of Southern Debtors: Bankruptcy After
the Civil War (Athens: University of Georgia Press, 2004), 4-5. This work is
notable both for its research methodology and for delving into the economic
and political impact of the Bankruptcy Act of 1867.
"An Act to establish a uniform System of Bankruptcy through the United
States," §14, 14 Statutes at Large 522-523 (39'h Congress, Session II, March 2,
1867). Initially the Act only permitted the exemptions which were in effect
in the particular state as of 1864. This was later amended in 1872 to allow
exemptions existing as of 1871. See ·~Act to amend an Act entitled 'An Act
to establish a Uniform System of Bankruptcy through the United States, "' 17
Statutes at Large 334 (42 11d Congress, Session 11,June 8, 1872).
"Homestead; exemptions.(a) There shall be exempt from forced sale under process of any court,
and no judgment, decree or execution shall be a lien thereon, except for
the payment of taxes and assessments thereon, obligations contracted for the
purchase, improvement or repair thereof, or obligations contracted for house,
field or other labor performed on the realty, the following property owned by
a natural person:
(1) a homestead, if located outside a municipality, to the extent of one
hundred sixty acres of contiguous land and improvements thereon, which
shall not be reduced without the owner's consent by reason of subsequent
inclusion in a municipality; or if located within a municipality, to the extent of
one-half acre of contiguous land, upon which the exemption shall be limited
to the residence of the owner or the owner's family;
(2) personal property to the value of one thousand dollars. "
Florida Constitution ( 1968) , art. X, §4(a) . Other provisions in the Constitution
intended to protect the homestead include a partial exemption from real
estate taxes and limitations on an owner's ability to transfer, or "alienate," the
homestead if currently married or if the owner has minor children. Florida
Constitution (1968) , art. VII, §3, art. X , §4(c).

Published by STARS, 2012

3

Florida Historical Quarterly, Vol. 91 [2012], No. 2, Art. 4

184

FLORIDA HISTORICAL QUARTERLY

in the written final products, the reasons for this continuity may
be discerned from the convention debates, commission reports,
proposed constitutional amendments, legislation adopted to
implement the constitutional protections, and judicial decisions
made over time.
At times, such as the debates during the 1885 Constitutional
Convention, Florida policymakers wrestled extensively with
the very concept of these exemptions as well as their extent.
Other occasions for considering the constitutional protections
exhibit little discussion of their propriety or extent, as in the
revisions leading to the 1968 Constitution and subsequent study
commissions. The unchanged constitutional language shows that
Florida public policy from 1868 to 2009 relied primarily on the
value of homestead real estate to provide assets sufficient to give
debtors a "fresh start" after financial reversals or bankruptcy.
Development of Property Protections for Debtors Before 1868

The concept of protecting some of a debtor's property from
the reach of creditors arose in different jurisdictions and predated
the development of exemption laws in Florida. For example, early
laws applicable in Spanish dominions stayed seizure of a farm
laborer's tools and livestock for all but specified types of debt (ca.
1476) or the seizure of implements used by some artisans such as
looms or spinning wheels (ca. 1683). 7 Exemptions for items of
personal property also appeared in colonial America. 8
Limited protection from creditors was extended to real
property in colonial Texas as an incentive to encourage immigration
and settlement. 9 Passed by Mexico in 1829, this act prohibited
the collection of preexisting debts through seizure of Texas lands
granted to settlers by the government for twelve years from the
grant and subsequently only by payment in money or goods and in
7.
8.

9.

Lena London, "The Initial Homestead Exemption in Texas," Southwestern
H istorical Quarterly, 57, no. 4 (April 1954), 441.
Alison D. Marantz, "There's No Place Like Home: Homestead Exemption and
Judicial Constructions of Family in Nineteenth-Century America," Law and
History Review, 24, no. 2 (Summer 2006) , 252.
"Decree No. 70, enacted by the Congress of the State of Coahuila Y Texas on
January 13, 1829," 1 H.P.N. Gammel, The Laws of Texas 1822-1897, (Austin,
Gammel Book Co., 1898) , 220, http: / / texashistory.unt.edu/ ark: / 67531 /
metapth5872/ ml / 228/ ?q=decree%2070%201829 (accessed August 8, 2012);
"State Homestead Exemption Laws," The Yale Law journal, 46, no. 6 (Spring
1937) , 1025.
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a manner which did not impair the debtor's ability to provide for
the family. 10 Subsequent to winning its independence from Mexico,
Texas adopted what is generally accepted as the first legislative
enactment exempting from execution a debtor's residential real
property and specific personal property up to a certain value,
particularly items necessary for the trade or profession of the
debtor and identified household goods. 11
Homestead and exemption laws in the states arose partly in
reaction to the developing market economy in the United States
during the nineteenth century, with its cycles of expansion and
recession. The South and West moved rapidly to enact property
exemption laws during the 1830s and 1840s as a result of economic
downturns and bank failures. In contrast, the North and Midwest
adopted these principles during better economic times in the 1850s
because of the evolution of political parties, such as the Free-Soil
Party, which advocated the protection of families through shielding
their homes. 12 The movement for homestead and exemption laws
had conflicting purposes from the beginning in attempting to
reduce risks for individuals by making the market "moral" and thus
protecting families, while at the same time seeking broader access
to credit necessary for economic development. 13

Early Steps Protecting Debtors' Property in Florida
While Florida was still a territory, public demand arose for
individual relief from legal actions due to the collapse of the
Union Bank. One of the principal disputes between planters, with
extensive land holdings and numbers of enslaved people, and
smaller farmers with few, if any, enslaved people, was the Bank's
creation and operation. The Bank was formed to provide credit and
funding to benefit plantation owners but the resulting obligations
were treated as a debt for which the entire territorial population
was responsible. By 1840, the Bank's debts exceeded its ability to
secure new capital and many individual debts became delinquent.
As the economic hardship spread, residents sought passage of
10.
11.

London, 440; "State Homestead Exemption Laws," 1025.
"An act to exempt certain property therein named from execution," 2 Gammel,
2: 125-126 (Texas Third Congress), (accessed November 9, 2012).
12. Paul Goodman, "The Emergence of Homestead Exemption in the United
States: Accommodation and Resistance to the Market Revolution, 1840-1880,"
Journal of American History, 80, no. 2 (September 1993): 470-498.
13. Ibid., 497.
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stay laws: temporary measures adopted during a financial crisis to
prevent creditors from seizing all assets of a debtor and leaving
them with no means to earn a living or provide for a family. 14
The first Florida legislation on exemption laws appeared in
1843, 15 exempting specified personal property from execution 16
by creditors. 17 Debtors could declare additional property exempt
at the time of execution for judgment, other than for criminal
penalties; particular exemptions were provided for debtors to
retain basic implements necessary for an identified profession or
trade, such as a horse and its tack by a clergy member or the boat
and gun 18 of a fisherman. The third section provided a procedure
to value the property claimed as exempt. In 1845 the Territorial
Legislative Council enacted a statute exempting a homestead of
forty acres, provided at least ten acres were cultivated and the total
value of the land and improvements did not exceed two hundred
dollars. The act excluded certain obligations from the exemption,
including debts for criminal fines and for taxes due the county or
Territory. 19
Florida was admitted to the Union in 1845 under the
constitution adopted by the Territorial Convention begun in
December 1838. The 1838 Constitution was silent on the issue
of homestead and exemptions but did provide for all acts of the
Territorial Legislative Council consistent with the Constitution to
continue in full force and effect. 20 This included the prohibition
14.
15.

16.
17.
18.

19.

20.

Edward E. Baptist, Creating an Old South: Middl,e Florida '.s Plantation Frontier Before
the Civil War (Chapel Hill: University of North Carolina Press, 2002), 174-175.
"No. 65, An Act exempting certain property from Execution, Attachment and
Distress," The Acts and Resolutions of the Legislative Council of the Territory ofFlorida,
Twenty-First Session, 55 (March 15, 1843), http://books.google.com/ books?id=
OrMwAQAAMAAJ &q=LXV#v=onepage&q=LXV&f=false (accessed September
3, 2012).
"Execution" in this context is the legal process of enforcing a judgment by
seizing and selling a debtor's assets. See Blacks Law Dictionary, 5th ed., 510.
For example, an individual's apparel and bedding as well as the necessary
kitchen furniture, apparel, and bedding required for a family.
The law itself is silent on the reason for the specific protection ofa fisherman's
gun but one could surmise that one working in the waterways of the Florida
frontier relied heavily on a firearm both for hunting and protection, thus the
need for express shielding from creditors.
"No. VIII, An Act to exempt Homesteads from Execution, Attachment and
Distress," The Acts and Resolutions of the Legislative Council of the Territory ofFlorida,
Twenty-Third Session, 23 (March 11, 1845) , http:/ / books.google.com/ books?i
d=ZbMwAQAAMAAJ&q=Vlll#v=snippet&q=VIII&f=false (accessed September
3, 2012) .
Florida Constitution (1838), art. XVIII, §1.
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against laws impairing ex1stmg contract rights. 21 The 1843
exemption and 1845 homestead acts thus continued as laws of the
new state.
In 1861, Florida adopted a constitution which promulgated the
Ordinance of Secession and incorporated the structure and text of
the Constitution ofl838, amended to reflect Florida's participation
in the Confederacy. 22 With the end of the Civil War and the military
occupation of the state, the Ordinance of Secession was repealed
and the Constitution of 1865 was proposed to acknowledge the
emancipation of those formerly held in slavery. 23 Neither of these
versions of the Florida Constitution provided for protection of
debtors' property and exemptions from levy remained a matter of
statute.
Origin of the Florida Constitutional Property Exemptions: The
1868 Constitution
Florida's present constitutional protection from execution for
homesteads and certain personal property originated in the 1868
Constitution, adopted during Reconstruction. For the first time
the organic law of the state protected from forced sale a homestead
of up to 160 acres outside of a municipality or one-half an acre
within an incorporated municipality, together with personal
property worth up to an aggregate of one thousand dollars. 24 The
head of a family could exempt from execution additional personal
property up to an aggregate one thousand dollars, but only for
debts incurred prior to May 10, 1865. 25
In 1867 the U.S. Congress withdrew recognition of many state
governments in the former Confederacy and created military
occupation districts, placing Florida in the Third Military District.
Florida was required to form a state government acceptable to the
Congress. 26 During November 14, 15, and 16, 1867, votes were cast
21. Florida Constitution (1838) , art. I, §19.
22. Florida Constitution (1861) , Ordinance of Secession.
23. Florida Constitution (1865) , art. XVI, §1. See Charlton W. Tebeau and William
Marina, A History of Florida, 3rd ed. (Miami, FL: University of Miami Press,
1999) , 225-227.
24. Florida Constitution, (1868) , art . IX, §1.
25. Florida Constitution, (1868) , art. IX, §2.
26. "An Act to provide for the more efficient Government of the Rebel States," 14
Statutes at Large 428 (39th Congress, Session II, March 2, 1867) ; Tebeau and
Marina, A H istory of Florida, 230-231; Jerrell H . Shofner, "The Constitution of
1868," Florida H istorical Quarterly, 41 , no. 4 (April 1963) , 356.
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for delegates to a state constitutional convention, which opened on
January 20, 1868. 27
The convention was notably fractious with conservative
interests contending for control with more aggressive elements
(several of whom arrived in Florida after 1866) who advocated a
more aggressive program of civil rights for those who were newlyemancipated. 28 Beginning with the twelfth day of the Convention,
February 4, 1868, through February 17, 1868, the Journal of
the Convention shows a period where no quorum was present
(February 4 - 8) or, if present, the Convention only met that
day to open and adjourn. 29 This was due to the famous flight to
Monticello, Florida; to deny the Convention a quorum and thus
the ability to adopt any further provisions, delegates opposed to
the Radicals left Tallahassee and remained in Monticello, Florida,
some 26 miles to the east. They subsequently and surreptitiously
returned at night to occupy the meeting hall, roust two more
delegates from bed to form a quorum, and seize control of the
convention. 30 These conservatives were responsible for the final
draft of the new constitution.31
27.
28.

Tebeau and Marina, A History ofFlorida, 232.
Shofner, "The Constitution of 1868," 360-363. The Constitutional Convention
of 1868 has been described as a struggle of factional power politics between
non-Floridian "carpetbaggers" and moderate elements of the Republican
Party, each seeking the support, and votes, of recently emancipated AfricanAmericans. See John Wallace, Carpet-Bag Rule in Florida (Gainesville: University
of Florida Press, 1964). Carpet-Bag Rule does not describe the adoption of
the homestead and exemption provision , nor how the convention determined
the values applicable to personal property, but the political context of the
convention at a time of Southern economic distress supports the use of these
exemptions by the Republican Party to garner favor with Florida voters.
Whether Wallace was the actual author or whether the book was written to serve
interests opposing the Republican Party at the time of publication remains
unclear, and the book is not treated as a completely accurate history of the
period. See,James C. Clark, ''.John Wallace and the Writing of Reconstruction
History," Florida Historical Quarterly, 67, no. 4 (April 1989): 409-427.
29. Journal of the Proceedings of the Constitutional Convention of the State ofFlorida, Begun
and Held at the Capitol, at Tallahassee, on Monday, January 2(Jh, 1868 (Printed in
Tallahassee by E.M. Cheney, 1868) , 30-33, http:/ / books.google.com/ books?
id=QRktAQAAMAAJ &prin tsec=fron tcover&source=gbsge_summary_r &cad=O
#v=onepage&q&f=false (accessed September 3, 2012).
30. Shofner, "The Constitution of 1868," 363-366.
31. Ibid., 366. Shofner contends the final document was not based on a form
or template imposed by the federal government or other source external
to Florida but represents a "home-grown" solution actually developed with
influence from former supporters of the Confederacy such as former federal
judge McQueen Mcintosh.
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The official Journal of the Constitutional Convention provides
little detail about the derivation of the amounts and location of
protected real property and the protected value of personal
property. These exemptions were included in the article entitled
"Homestead," introduced on the twenty-sixth day of the convention
by the Committee on Homestead. 32 The journal entry for the
next day shows the article was taken up, the procedural rules of
the convention waived, and the Convention voted to adopt the
article as part of the final proposed Constitution after the requisite
second and third readings. 33 No comment, debate, opposition, or
even vote tally is recorded. The new Article provided:
A homestead to the extent of one hundred and sixty acres
of land, or the half of one acre within the limits of any
incorporated city or town, owned by the head of a family
residing in this State, together with one thousand dollars
worth of personal property, and the improvements on the
real estate, shall be exempted from forced sale under any
process of law, and the real estate shall not be alienable
without the joint consent of husband and wife, when that
relation exists. But no property shall be exempt from sale
for taxes, or for the payment of obligations constructed
for the purchase of said premises, or for the erection of
improvements thereon, or for house, field, or other labor
performed on the same. The exemption herein provided
for in a city or town shall not extend to more improvements
or buildings than the residence and business house of the
owner.
The provision became Article IX of the Constitution approved by
Florida voters in 1868. 34
The wording of Article IX in the 1868 Florida Constitution may
indicate some influence from the 1866 Texas Constitution 35 rather

32. Journal of the Proceedings (1868), 90-91.
33. Ibid., 102.
34. Florida Constitution (1868), art. IX.
35. Joseph Walker (State Printer) , The Constitution, as Amended and Ordinances of
the Convention of 1866, Together with the Proclamation of the Governor Declaring
the Ratification of the Amendments to the Constitution, and the General Laws of the
Regular Session of the E/,eventh Legislature of the State of Texas (Austin: Gazette
Office, 1866), 31, http: // tarlton.law.utexas.edu/ constitutions/ text/ image/
F31.html (accessed August 14, 2012) .
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than from other states. 36 Florida followed a pattern similar to that
in Texas by distinguishing between the rural homestead, of sizeable
acreage, and the urban homestead, of necessary smaller extent but
· 1ikely greater value. In both state constitutions the protections of
homestead and personal property were limited to the head of a
family or to the family in general. Both states prevented one spouse
from disposing of the homestead without the other's consent.
The origins of the homestead article are not expressly stated
but the acceptance of the concept transcended the contemporary
political spectrum. Daniel Richards, a delegate to the convention
and its first president until his ouster and disqualification, 37 was
one of the Radical Republicans. 38 In a letter of February 11,
1868, describing the Radicals' competing version of the proposed
constitution, 39 he noted with approval its inclusion of a homestead
law. 40 After the conservatives wrested control of the Convention
from the Radicals, the committees of the Convention were
reorganized and included a Committee on Homestead. 41 The
committee was composed of four delegates identified with more
conservative political elements in the state. 42 Thus, regardless of
36.

37.

38.
39.

40.
41.
42.

One early authority,Justice James D. Westcott,Jr., in 1870 stated that substantial
parts of the 1868 Constitution were derived from the Nevada Constitution
adopted in 1864. See In the Matter of the Executive Communication of the 2d Day
ofJune, A .D. 1870, Relating to County Officers, Their Compensation, &C., 13 Fla.
687, 695, 1870 WL 1892 (1870). The 1864 Nevada Constitution authorized
the adoption of laws exempting certain property from levy and execution but
incorporated no mandatory protections. See Nevada Constitution (1864) , art.
I, §14.
Richard L. Hume, "Membership of the Florida Constitutional Convention of
1868: A Case Study of Republican Factionalism in the Reconstruction South,"
Florida Historical Quarterly, 51, no. 1 Uuly 1972) , 77.
Tebeau and Marina, A History of Florida, 231 -233.
After seizing control of the Convention and deposing Richards as both
President and a delegate, the Conservatives adopted the document which
became the 1868 Constitution. On February 17, 1868, both versions were
presented to General George Gordon Meade, commander of the Third
Military District, who selected the version which became the 1868 Constitution
ostensibly because it was signed by a majority of the Convention delegates.
Shofner, "The Convention of 1868," 366.
George C. Osborne, "Letters of a Carpetbagger in Florida, 1866-1869," Florida
Historical Quarterly, 36, no. 3 Qanuary 1958), 268.
Journal of the Proceedings (1868), 91-92.
These were William K. Cessna, Clairborne R. Mobley, S.J. Pearce, and Roland T.
Rombauer. See Journal of the Proceedings ( 1868), 91. Professor Hume identifies
Mobley and Pearce as having lived in the South prior to 1860, while Cessna
and Rombauer entered the region after that year, but found all displayed a
Conservative voting pattern. Hume, "Membership," 3, 19-21.
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their opposition on key issues such as voting rights for AfricanAmericans, both the Radicals and the Conservative delegates
concurred on the concept of including protection for debtors'
homesteads and property in the constitution. By 1868, protecting
assets of distressed debtors through homestead and personal
property exemptions was part of Florida law.
An 1871 inventory of the taxable property owned by Dr.
F.A. Byrd of Leon County, Florida, showed seventy-six acres of
(apparently) residential real property, a separate parcel worth
four hundred dollars, and personal property worth a total of
$2,219.00. 43 While these records do not disclose any bankruptcy
filing by Dr. Byrd or any other legal action against him, the
homestead and exemptions article of the 1868 Constitution would
have protected his entire ownership in the seventy-six acre parcel
on which he apparently resided. The additional exemption for
personal property would only have protected one thousand dollars
of his other assets, leaving approximately twelve hundred dollars
from which his creditors could have been paid part of their claims.
(See Table 2 below).
In 1869, Florida enacted new statutes refining the procedures
for securing homestead protection. These included the manner
and method for property owners to declare what property
comprised their homestead, a procedure allowing creditors to have
the property surveyed to ensure compliance with the constitutional
requirements, protection of a homestead structure placed on
land leased from another, and a debtor's right to select which
articles would be included in an inventory of protected personal
property. 44 Later enactments included clarification of circuit court
jurisdiction to determine issues pertaining to homesteads and
43.

44.

F.A. Byrd Inventory of Taxable Property (handwritten manuscript), 1871,
Folder 2, Dr. F.A. Byrd Papers 1819 - 1892, 01 / MSS 0-42, Special Collections,
Strozier Library, Florida State University, Tallahassee, Florida.
Chapter 1715, Laws of Florida (1869), §§1-5, 8, now respectively codified
as follows: §222.01 , "Designation of homestead by owner before levy;"
§222.02, "Designation of homestead after levy;" §222.03, "Survey at instance
of dissatisfied creditor;" §222.04, "Sale after survey;" §222.05, "Setting apart
leasehold;" §222.07, "Defendant's rights of selection." State of Florida, Florida
Statutes (2011). See historical note at the end of each statute at http: //www.
leg.state.fl.us/ Statutes/ index.cfm?App_mode=Display_Statute&URL=02000299 / 0222 / 0222Contentslndex.html&StatuteYear=2012&Title=-%3E2012%3EChapter%20222 (accessed September 11 , 2012). As all references herein
to sections of Chapter 222, Florida Statutes, may be accessed through this
we blink, the link will be referenced as Florida Statutes (2011).

Published by STARS, 2012

11

Florida Historical Quarterly, Vol. 91 [2012], No. 2, Art. 4

192

FLORIDA HISTORICAL QUARTERLY

exemptions and to fashion appropriate remedies, 45 exemption of a
portion of a debtor's wages from garnishment, 46 and protection of
the beneficiary of a life insurance policy. 47
Legal decisions enunciated the policies underlying the
constitutional protections. The primary purpose for the homestead
and property exemptions was to protect the families of Florida
debtors by providing basic resources for their support. As one
opinion found: "the enjoyment of a homestead consists in the use
and occupation of it with his family." 48 Applying the constitutional
exemption for personal property, Chief Justice Edwin M. Randall
wrote: "(e)xemption laws are to be liberally construed in favor
of their beneficent purposes." 49 In 1874, the Florida Supreme
Court ruled the debtor was not entitled to apply the more liberal
homestead exemptions provided in the 1868 Constitution to a
judgment obtained before the adoption of the constitution. 50
Applying such a legal change retrospectively would deprive the
creditor of the legal rights previously obtained under the contract,
violating the prohibition in the U.S. Constitution against the states
adopting laws impairing the rights of contract. 51
In several cases the Supreme Court stressed adherence to
the express language in the constitution, ruling the land actually
owned and resided upon constituted the debtor's homestead;
discontinuous parcels, even if used in the family farming
enterprise, were not included in the exempt property. 52 Applying

45.

46.

47.

48.
49.
50.
51.
52.

Chapter 3246, Laws of Florida (1881), §§1-3, now codified as §222.08,
'Jurisdiction to set apart homestead and exemption;" §222.09, "Injunction to
prevent sale;" 222.10, 'Jurisdiction to subject property claimed to be exempt;"
and §222.12, "Proceedings for exemption." Florida Statutes (2011). See
historical note at the end of each statute.
Chapter 2065, Laws ofFlorida (1875), §1, now codified as §222.11, "Exemption
of wages from garnishment." Florida Statutes (2011). See historical note at the
end of statute. "Garnishment" is a process under which a court issues an order
for a portion of a debtor's wages to be paid directly to the petitioning creditor.
Black's Law Dictionary (6th ed.), 680.
Chapter 1864, Laws of Florida (1872), §1, now codified as §222.013, "Life
insurance policies; disposition of proceeds." Florida Statutes (2011). See
historical note at the end of statute.
Bakerv. State, 17 Fla. 406, 409 (1879).
Carter's Administrators v. Carter, et al., 20 Fla. 562 (1885).
Alexanderv. Kilpatrick, 14Fla. 450 (1874).
Alexander, supra at 460-461.
Baker v. State, supra; Salary v. Hewlett, 18 Fla. 756 (1882); Oliver v. Snowden, 18
Fla. 823 (1882); Drucker v. Rosenstein, 19 Fla. 191, 195 (1882); McDougall v.
Meginnis, 21 Fla. 362, 369 (1885).
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this principle led the Florida Supreme Court to disapprove the
reasoning in an earlier federal bankruptcy case; a tacit assertion of
_the state's primacy in the interpretation of its own constitution. In a
bankruptcy decision reported in 1875, the debtor claimed a Florida
homestead in a single piece of land of some forty acres outside of
a municipality, including his residence and a saw mill operated as
a commercial enterprise. The federal court, applying Florida law,
found that the homestead protected the residence and also the saw
mill because that was the means by which the debtor provided for
the family. However, the federal judge concluded homestead did
not protect the balance of the single piece of property, although
well within the one hundred sixty acre limit, because the remaining
land was not used for the residence or the essential enterprise of
the saw mill. 53 In a later case, the Florida Supreme Court ruled the
plain text of the constitution protected all land up to the stated
maximum which included the debtor's residence and disapproved
the federal decision as an impermissible judicial addition to the
language of the 1868 Constitution. 54
The 1885 Constitution
Dissatisfaction with the strength of the executive branch,
among other Reconstruction aspects in the 1868 Constitution,
led to the proposal of a new constitution by the convention called
in 1885. 55 The 1885 Constitution, adopted in 1886, revised and
retained the basic exemptions for homestead and unspecified
personal property with an aggregate value of one thousand
dollars. 56 Where the Journal of the 1868 Convention reports little
discussion about the policy of protecting debtors' assets from
creditors or the amounts of such protections, the 1885 Convention
53.

54.
55.

56.

Seymour D. Thompson, ed., "Greeley, Assignee of Joseph W. Scott v. Scott,"
Central Law journal, 2, no. 2 (1875), 361-362. http: / / books.google.com/ book
s?id=OmwtAAAAIAAJ &printsec=titlepage&source=gbs_v2_summary_r &cad=O
#v=onepage&q&f=false (accessed September 3, 2012).
McDougall, supra at 21 Fla. 372.
Florida Constitutional Convention (1885), Journal of the Proceedings of the
Constitutional Convention of the State of Florida, 9 (1885), http: / / books.google.
com / books?id=6XIFAAAAQAAJ&pg=PA199&dq=co nstitution+homestead+
Fl orida&lr=#v=onepage&q =cons ti tu tio n % 20 homestead % 20Flo rida&f=false
(accessed September 9, 2012) [herein: journal of 1885]. See also, "Florida's
Constitution: The Proposed New Instrument Approved as an Improvement,"
New York Times, August 18, 1885.
Florida Constitution, (1885), art. X, §1.
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was a decidedly different affair. The 1885 Convention centered
on reducing the power of state government by restructuring the
executive branch, expanding local government through greater
home rule, and improving public education, 57 but the sections in
the Constitution concerning homestead and personal property
exemptions were modified and retained with the 1868 amounts
only after vigorous debate.
The convention beganonjune9, 1885. 58 After initial organization,
the delegates approved a proposal by the Committee on Standing
Committees and authorized seventeen standing committees,
including the Committee on Homesteads and Exemptions and
Property of Married Women. 59 A total of eight resolutions, three
ordinances, and one article concerning homestead, exemptions, and
the property rights of married women were proposed by different
delegates and referred to this Standing Committee. 60 On June 26,
1885, Committee Chair W.T. Orman of Franklin County reported the
committee's draft of Article VI, proposing to restructure the article
on exemptions into seven sections, providing for continued effect
of the exemptions in the 1868 Constitution as to debts incurred
between the adoption of the earlier instrument and its replacement
by the new Constitution, and providing additional protection for the
widow of a property owner if there were minor children. 61 The next
day Article VI was read for the first time and passed over until the
following Monday for second reading. 62
Occupied with extensive debate on other articles, the
convention did not return to Article VI until Tuesday, June 30,
1885. During this day's debate, thirty different substitutions and
amendments were offered to the Article. Ten separate proposals
would have limited the homestead exemption to a maximum value
for the real property and improvements; suggested maximum
values ranged from one thousand to five thousand dollars. Five
proposals would have reduced the total acreage of land protected
as homestead outside the limits of a municipal corporation to forty
or eighty acres; most retained the one-half acre allowed within a
57.
58.
59.
60.
61.
62.

Edward C. Williamson, "The Constitutional Convention of 1885," Florida
Historical Quarterly, 41, no. 2 (October 1962): 116-126.
Ibid., 120.
journal of 1885, 30-31, 45.
Ibid., 60-80.
Ibid., 143-144.
Ibid., 159.
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municipality but one suggested a reduction to one-quarter acre.
Several proposals also addressed the use of property protected as
homestead, all concurring the debtor should reside on the land
but some preferring to limit further the use of non-municipal
homestead to agricultural purposes and excluding any municipal
homestead where the debtor also conducted business. Five
countervailing proposals, including one by Chair Orman, argued
to retain the amounts ofland as provided in the 1868 Constitution:
one hundred sixty acres for homesteads outside of a municipality
and one-half acre for those within municipal limits. 63
The delegates also debated proposals to revise the existing
personal property exemption of one thousand dollars. Two separate
amendments proposed doing away with separate exemptions for land
and personal property, limiting debtors to a maximum value for all
property; one suggested a maximum of one thousand five hundred
dollars, the other four thousand dollars. 64 Seven other amendments
offered to reduce the maximum value allowed for personal property
either to five hundred or seven hundred dollars. 65 One proposal
would permit a debtor to waive all homestead protection except as
to wearing apparel, kitchen and household articles with a maximum
value of four hundred dollars. The convention deferred further
consideration until the following day. 66
On July 1, 1885, delegate Edwin M. Randall from Duval County,
who had recently resigned as Chief Justice of the Florida Supreme
Court, 67 proposed the convention expedite the analysis and
discussion of the homestead and exemption article by separately
voting on a series of eight questions and referring the results to
the Standing Committee as the "sense," or general preference and
intent, of the Convention. The Standing Committee would then
incorporate these results into Article VI and report back to the
Convention. This procedure was approved unanimously. 68 Justice
Randall then propounded the following questions:
63.
64.
65.
66.
67.

Ibid., 193-201.
Ibid., 194-195.
Ibid. , 194-201.
Ibid., 202.
Williamson, "The Constitutional Convention of 1885," 120. Randall resigned
from the Court on January 7, 1885. Mary Agnes Thursby, revised by Jo
Dowling & Office of Public Information, "Succession of Justices of Supreme
Court of Florida" (2009), http: / / www.floridasupremecourt.org/ pub_info/
documents/ appointed.pdf (accessed September 3, 2012).
68. journal of 1885, 211.
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1. Shall there be an exemption from forced sale for debts,
of real property? Of personal property?
2. Shall there be a limitation as to extent or quantity? Shall
there be a limitation as to value?
3. Shall the value relate to value of land? Or to
improvements? Or to both? What value?
4. What shall be the value of personal property exempted?
5. What shall be the limitation as to value and quantity of
land? In a town or city? Outside of town or city?
6. Shall the exemption be in favor of the head of a family?
Or in favor or of any unmarried male or female?
7. Shall the exempted homestead be subject to sale by
owner and wife? Or to lien by their mortgage?
8. Shall any general judgment or money decree be a lien on
the homestead, so that at the alienation 69 by the owner,
or at his death, or the death of his wife and children, the
property may be liable to be sold for debts? 70
The Convention then affirmed there should be exemptions
both for real and personal property. Before proceeding with the
remaining questions, the delegates adjourned for the day. This
began a twenty-six day process of debate and revision for the
exemption article.
On July 2, 1885, the Convention only took up part of Justice
Randall's question two, as to whether the homestead property
should be subject to a value limitation, and rejected that concept by
a vote of sixty to thirty-five. 71 Delegate A.E. Maxwell from Escambia
County then proposed a complete substitute which substantially
rewrote Article VI as proposed by the Standing Committee, limiting
the homestead to a value of five thousand dollars except for up to
forty acres ofland in an unincorporated area (used for agricultural
or farming purposes) or the one-half acre within a municipality if
the only use of such property was residential. Rather than further
debate on the new proposal, Chair Orman requested consideration
be held over until after the Fourth ofJuly holiday; the Convention
agreed. 72
69. "Aliena tion" means the legal transfer of title to property, whether land or
personal property. Black 's Law Dictionary, 5 th ed. , 66.
70. journal of 1885, 211.
71 . Ibid., 225.
72. Ibid., 231.
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Article VI was taken up after 5:00p.m. onJuly7, 1885. OnJustice
Randall's fourth question the Convention agreed the personal
property exemption should be limited in value and accepted the
motion of delegate Thomas E. Clark from Jackson County to set
that limit again at one thousand dollars. 73 Justice Randall moved to
limit the value of the improvements 74 to the exempt homestead but
was defeated by a vote of sixty-four to thirty-two. The Convention
then debated Justice Randall's fifth question: whether the amount
of land protected as homestead outside of the corporate limits of a
municipality should be less than one hundred sixty acres. Voting
down motions to reduce the amount of land to forty acres, then
eighty acres, the Convention retained the amount of one hundred
sixty acres as provided in the 1868 Constitution. The delegates also
rejected proposals to decrease the size of the allowed homestead
within a municipality to one-quarter acre or to increase the amount
of such land to one acre, retaining the existing amount of onehalf acre. 75 The Convention addressed Justice Randall's sixth
question and determined the homestead exemption should inure
to the benefit of a head of a family. 76 On the seventh question the
Convention agreed a married couple could mortgage and sell the
homestead. 77 Resuming debate on July 8, 1885, the Convention
addressed Justice Randall's last question and rejected the concept
of any judgment lien attaching to exempt homestead. Article VI
was then referred back to the Standing Committee for revision
according to the guidance from the Convention. 78 The Standing
Committee wasted no time and reported back on July 10, 1885,
with a revised Article VI, now comprised of five sections. The
revised Article was incorporated into the Journal79 and had its first
reading onJuly 13, 1885. 80
Busy with other issues, the delegates did not return to the issue of
homestead and exemptions until July 24, 1885. On second reading
the delegates passed without amendment section one, providing
73. Ibid., 254.
74. "Improvements" to real property are additions or structures which enhance
the use and value of the land, such as a house, garage, outbuildings, fencing,
etc. Black's Law Dictionary, 5t11 ed., 682.
75. Journal of 1885, 255 .
76. Ibid. , 256.
77. Ibid., 256.
78. Ibid., 262.
79. Ibid., 290-291.
80. Ibid., 308.
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for an exempt homestead not limited in value and not exceeding
one hundred sixty acres outside a municipal corporation or onehalf acre within a municipality; section two, allowing an exemption
- in personal property with a maximum aggregate value of one
thousand dollars; and section three, preserving the exemptions
previously applied to property under the 1868 Constitution. Section
four, allowing owners of homestead Uoined with their spouses, if
any) to mortgage or transfer the property, was passed after being
amended to permit an owner without children to dispose of the
homestead by will. The delegates then accepted a new section five
offered to prevent the reduction of an existing homestead if the
area subsequently was incorporated into a municipality. A further
amendment was added as section six, creating a right for the
property owner to recover homestead which was subject to forced
sale (such as the foreclosure of a mortgage) for up to two years
after the sale. Section seven, authorizing the Legislature to adopt
laws necessary to enforce the Article, was also approved. 81
On July 27, 1885, the Convention took up the article on
Homesteads and Exemptions for the third and final time. A
motion was made to strike section six, creating the right to redeem
a homestead previously sold at forced sale, and the convention
voted sixty-nine to twenty-five to delete this section. The delegates
then adopted the entire revised Article VI for inclusion in the new
constitution, sixty-eight to twenty-four. 82 The provision became
Article X in the new Florida Constitution, which was ratified by the
voters in November 1886.
Article X of the 1885 Constitution served as Florida's organic
law on homestead and exemptions until the ratification of a new
constitution in 1968. Judicial interpretation of Article X generally
followed the doctrines developed under the 1868 Constitution.
Once again, the Supreme Court found the purpose of the revised
homestead exemption was to benefit debtors and their families
by protecting the family home from forced sale. 83 Incorporating
prior decisions under the 1868 Constitution, the Court ruled the
exemption required the debtor to occupy the property as the
family residence; property not connected to the land comprising

81. Ibid., 443-445.
82. Ibid., 477-478.
83. Brandeis v. Perry, 18 So. 717, 39 Fla. 172, 176 (1897).
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the homestead could not be included in the protection. 84 The
exemptions were to be liberally construed to achieve their purpose,
but not to the point of fraud. 85
As the state economy grew in the twentieth century, the
Legislature kept pace with new statutes protecting debtors'
interests in more sophisticated assets. The emergence of workers'
compensation benefits resulted in the adoption of a statute
protecting a debtor's interest in such payments. 86 The developing
complexity in life insurance policies led to the adoption of a
statutory exemption for policy cash surrender values in 1925.87
The year 1941 saw the protection of disability income payments 88
and the creation of a procedure for people to prove their domicile
in Florida (thus being able to take advantage of the property
exemptions.) 89
Article X of the 1885 Constitution itself was amended during
this period without affecting the amount of land or value of
personal property subject to exemption. An amendment to
Article X, Section 2, proposed by Joint Resolution 2 passed by the
Legislature, would have specified the availability of the homestead
exemption to certain heirs of the property owner but was rejected
by the voters. 90 In the election of November 6, 1934, Article X,

84.

Brandeis, supra at 39 Fla. 175; Milton v. M ilton, 58 So. 718, 63 Fla. 533, 535
(1912).
85. Milton, supra at 63 Fla. 536.
86. Chapter 7366, Laws of Florida (1917) , §§1 & 2, now codified respectively at
§222.15, "Wages or reemployment assistance or unemployment compensation
payments due deceased employee may be paid spouse or certain relatives," and
§222.16, "Wages or reemployment assistance or unemployment compensation
payments so paid not subject to administration." Florida Statutes (2011). See
historical note at the end of each statute.
87. Chapter 10154, Laws ofFlorida ( 1925) , § 1, now codified at §222.14, "Exemption
of cash surrender value of life insurance policies and annuity contracts from
legal process." Florida Statutes (2011). See historical note at the end of statute.
88. Chapter 20741, Laws of Florida (1941) , §1 , now codified at §222.18,
"Exempting disability income benefits from legal processes." Florida Statutes
(2011). See historical note at the end of statute.
89. Chapter 20412, Laws of Florida (1941) , now revised and codified at §222.17,
"Manifesting and evidencing domicile in Florida." Florida Statutes (2011). See
historical note at the end of statute.
90. "A JOINT RESOLUTION Proposing an amendment to the Constitution of
the State of Florida," 1891 Joint Resolution 2 (Article X, Section 2) , defeated
on October 14, 1892, http://www.law.fsu.edu/ crc/ conhist/ 1892amen.html
(accessed November 11, 2012) .
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Section 7 was amended to provide an exemption from property
taxes for the first five thousand dollars in value of a homestead. 91
Section 7 was again amended in the election of November 8, 1938,
- as the voters approved a liberalization of the homestead exemption
to more broadly define a debtor's legal right to occupy the land and
claim it as homestead, including property which was the debtor's
permanent residence but was legally owned by a dependent of
the debtor. 92 This section was amended yet a third time in the
election of November 3, 1964 to revise the tax-exempt structure for
the initial value of the homestead but applicable only to taxes for
school purposes in Sarasota County. 93
The Modern Era

The election of November 3, 1964, was notable for the addition
of Section 4 to Article XVII of the 1885 Constitution, authorizing the
Legislature by joint resolution to propose revisions to any article or
to the entire Constitution for consideration by the voters. 94 In the
following session the Legislature enacted Senate Bill 977, creating
a study commission to consider and recommend revisions to the
Constitution by the start of the 1967 regular session. 95
The change to the procedure for amending the constitution

91.

92.

93.

94.

95.

"A JOINT RESOLUTION proposing an Amendment to Article X of the
Constitution of the State of Florida by adding thereto an additional section to
be known as Section 7 relating to Homestead and Exemptions, " 1933 House
Joint Resolution 20 (Article X, Section 7) , http: / / www.law.fsu .edu/ crc/
conhist/ contents.html (accessed 11/ 9/ 2012). The proposed amendment was
the subject of prior legal challenges but the Supreme Court ruled it would
remain on the ballot. Gray v. Moss, 156 So. 262, 115 Fla. 701 (1934) ; Gray v.
Winthrop, 156 So. 270, 115 Fla. 721 (1934).
"AJOINT RESOLUTION Proposing the Amendment of Section 7 of Article
X of the Constitution, Relating to the Exemption of Homesteads From
Taxation," 1937 SenateJointResolution 21 (Article X, Section 7) , http: //www.
law.fsu.edu/ crc/ conhist/ 1938amen.html (accessed November 9, 2012).
"A JOINT RESOLUTION proposing an amendment to Article X, Section
7 of the State Constitution relating to homestead exemption," 1963 House
Joint Resolution 1030 (Article X, Section 7) , at http: / / www.law.fsu.edu/
crc/ conhist/ 1964amen.html (accessed November 9, 2012) . This peculiar
provision made the first $2,000 of value taxable only for school purposes and
then exempted the next $5,000 in value only from school taxes.
"A JOI T RESOLUTION proposing amendment to Article XVII of the
Constitution of the state of Florida providing an additional method ofrevising
or amending the Constitution," 1963 I-:ijR 368 (Article XVII, Section 4) http: //
www.law.fsu.edu/ crc/ conhist/ 1964amen.html (accessed November 9, 2012).
Chapter 65-561, Laws of Florida (1965).
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resulted from an earlier failed attempt to comprehensively revise
and modernize the 1885 Constitution. Seventeen amendments
were proposed in 195 7, representing significant revisions, including
changes to the article on homesteads and exemptions, only to be
removed from the ballot by the Florida Supreme Court. 96 This
1957 proposal would have restructured the article without altering
the area of land or value of personal property exempted.
Throughout 1966 the Florida Constitution Revision
Commission conducted hearings and debated extensive revisions
to the 1885 Constitution, but unlike the 1885 Convention the
commission spent only limited time discussing the provision on
homestead. 97 One commissioner pointed out the purpose of
homestead was to preserve the family dwelling for the wife and
children while the father still lived. 98 There was no discernable
debate on the value for exempt personal property.
As part of the review process, the Institute of Governmental
Research at Florida State University was asked to study areas for
potential change. Presented as a series of questions, the report
touched on two issues pertaining to the existing exemptions of
homestead from certain amounts of ad valorem taxation and from
forced levy. The researchers questioned whether the constitution
should continue to exempt quantitative factors, such as specific
amounts of real property or specific values of personal property, from
a court-controlled process for resolving debts. 99 These concepts were
not incorporated into proposed language for the new constitution.
A comprehensive revision of the constitution was proposed by
96.

97.

98.
99.

100.

"A JOINT RESOLUTION proposing revision of Article X of the Constitution
of the State of Florida," 1957 CS/ HJR l&-X,http: //www.law.fsu.edu/ crc/
conhist/ 1958amen.html (accessed November 9, 2012). Prior to the election
of ovember 5, 1958, the Florida Supreme Court struck 14 of the proposed
amendments from the ballot, including CS/ HJR l&-X. Rivera-Cruz v. Gray, 104
So. 2d 501 (Fla. 1958) .
Florida Constitution Revision Commission (1966), Debate of the Florida
Constitution Revision Commission (edited transcript, 1966), Vol. 68, 136 [Located
at the Florida Legislative Library, The Capitol, Tallahassee, FL: State Library of
FL, book number 3 1246 00377749 9.]
Debate of the Florida Constitution Revision Commission, 68: 162-165.
David F. Dickson, James B. Craig, Jr., and Albert L. Sturm, Issues for State
Constitutional Revision Florida Constitution of 1885 (Tallahassee: Institute of
Governmental Research, Florida State University, 1966), 21.
"A JOINT RESOLUTION proposing a revision of portions of the Constitution
of the State of Florida, excepting therefrom revision of Articles V, VI, and
VIII," 1968 HJR l-2X (Constitutional Revision), http://www.law.fsu.edu/ crc/
conhist/ 1968amen-nov.html (accessed November 9, 2012).
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the Legislature and ratified by the voters on November 5, 1968. 100
The final text of the homestead and exemption provision was
restructured and renumbered as Section 4 of revised Article X. The
revised provision in the 1968 Constitution retained the same amounts
of land for the homestead exemption and the one thousand dollar
aggregate exemption for a debtor's personal property. 101
The constitutional provision for homesteads and exemptions
was thrice amended since the 1968 revision, none of which altered
the amount ofland or value of property exempted. A 1972 addition
enabled a married owner of the homestead to leave the property
to the spouse if there were no minor children. 102 An amendment
in 1984 removed the limitation of allowing the constitutional
exemptions only to the head of a family by changing "head of a
101. Section 4. Homestead; exemptions.(a) There shall be exempt from forced sale under process of any court, and no
judgment, decree or execution shall be a lien thereon, except for the payment
of taxes and assessments thereon, obligations contracted for the purchase,
improvement or repair thereof, or obligations contracted for house, field or
other labor performed on the realty, the following property owned by the head
of a family:
(I) a homestead, if located outside a municipality, to the extent of one
hundred sixty acres of contiguous land and improvements thereon, which
shall not be reduced without the owner's consent by reason of subsequent
inclusion in a municipality; or if located within a municipality, to the extent of
one-half acre of contiguous land, upon which the exemption shall be limited
to the residence of the owner or his family;
(2) personal property to the value of one thousand dollars.
(b) These exemptions shall inure to the surviving spouse or heirs of the owner.
(c) The homestead shall not be subject to devise if the owner is survived by
spouse or minor child. The owner of homestead real estate, joined by the
spouse if married, may alienate the homestead by mortgage, sale or gift and,
if married, may by deed transfer the title to an estate by the entirety with the
spouse. If the owner or spouse is incompetent, the method of alienation or
encumbrance shall be as provided by law.
Florida Constitution, (1968) , art. X, §4, http:/ / www.law.fsu.edu / crc/ conhist/
1968amen-nov.html (accessed November 9, 2012).
102. "AJOINT RESOLUTION proposing an amendment to Section 4 of Article X
of the State Constitution; providing for devise of the homestead if there is no
minor child," 1972 HJR 4324, http: / / www.law.fsu.edu / ere/ conhist/ l 972amennov.html (accessed November 9, 2012).
103. "A joint resolution proposing an amendment to Section 4 of Article X
of the State Constitution relating to the exemption of homesteads from
forced sale and certain liens," 1983 HJR 40, http://www.law.fsu.edu/ crc/
conhist/ 1984amen.html (accessed November 10, 2012). "Natural person"
is used to indicate an actual human being, as the legal definition of "person"
also would include entities such as corporations. The Florida Constitution
section on basic rights refers to "natural persons. " Florida Constitution,
(1968), art. I, §2. See also §1.02(3) , Florida Statutes (2011) , which provides
the broad definition of "person."
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family" to "natural person." 103 The most recent revision in 1998
made the language gender neutral by changing "his family" to "the
owner's family" in Section 4(a) (1). 104
The 1968 Constitution provided several methods for
amendment including the requirement for a periodic constitutional
revision commission. The first such commission was required to
be established ten years after the adoption of the Constitution
and then every twenty years thereafter. 105 An amendment ratified
in 1988 added the Taxation and Budget Reform Commission; 106
originally required to meet in 1990 and then every ten years. The
meeting of the tax reform commission was later revised to 2007
and then every twenty years. 107
The 1977 Constitutional Revision Commission proposed
limiting the exempt homestead to one hundred sixty acres
contiguous to the owner's residence if used for agricultural
purposes, otherwise no more than an acre with the residence, and
increasing the personal property exemption to three thousand
dollars. 108 This was rejected by the voters on November 7, 1978.
The 1997 Revision Commission received a number of proposals
from the public to revise the exemption language, including
retaining the present language which did not limit the value of
the homestead, revising the language to both limit the value of the
homestead property and reduce the size of the homestead which
could be protected in bankruptcy proceedings, or eliminating certain
liens allowed against the homestead. 109 Delegate proposals included
language clarifying that the homestead exemption did not protect

104. Florida 1997 Constitutional Revision Commission, "Miscellaneous Matters &
Technical Revisions," http:/ / www.law.fsu.edu/ ere/ conhist/ l 998amen.html
(accessed November 10, 2012).
105. Florida Constitution, (1968), art. XI, §2.
106. "A joint resolution proposing amendments to Section 5 of Article II and
Sections 2 and 5 of Article XI and the creation of Section 6 of Article XI of
the State Constitution relating to establishment of a Taxation and Budget
Reform Commission," 1988 HJR 1616,
http: / / www.law.fsu.edu/ crc/
conhist/ 1988amen.html (accessed November 10, 2012).
107. Florida Constitution, (1968) , art. XI, §6.
108. 1977 Constitution Revision Commission, "Proposed Revision of the Florida
Constitution,RevisionNo.1,"http://www.law.fsu.edu/ crc/ conhist/ 1978amen.
html (accessed November 10, 2012).
109. journal of the Constitution Revision Commission 1997-1998, 55 (September 25,
1997), http://www.law.fsu.edu/ crc/ journal/index.html (accessed September
4, 2012).
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land acquired or improvements made with proceeds from criminal
activity, 110 language limiting the value of a protected homestead,
and terms authorizing the Legislature to change the amount of the
- debtor's equity that could be protected by homestead.111 But as noted
previously, the only amendment to the homestead and exemption
language proposed by the 1997 Commission was a technical language
change having nothing to do with the amount or value of protected
property. Neither of the Taxation and Budget Reform Commissions
of 1990 112 nor of 2007113 proposed amendments to the exemption
language in Article X, Section 4.
After 1968, the Florida courts continued their traditional
adherence to the express text of the constitutional exemptions.
The courts interpreted Article X, Section 4 as intended to protect
families even when the exemption was challenged by creditors
alleging claims based on fraud or other sympathetic factors .114 One
commentator summarized the two longstanding goals served by
this interpretive approach: "First, homestead protection promotes
the stability and welfare of the state and relieves it from the burden
of supporting destitute families. Second, homestead exemption
protects the homeowner and family from creditors' demands and
financial misfortune." 11 5
Statutory development after 1968 saw the introduction of
additional exemptions by the Legislature. With the passage of
the new federal Bankruptcy Code 116 in 1978, the Legislature
110. Proposal 23 by Delegate Rundle, journal of the Constitution Revision Commission
1997-1998, 59 (October 20, 1997), http: //www.law.fsu.edu / crc/ joumal/
index.html (accessed September 4, 2012).
111. Proposal 70 by Delegate Mills, journal of the Constitution Revision Commission
1997-1998, 93 (November 12, 1997), http:/ / www.law.fsu.edu/ crc/ joumal/
index.html (accessed September 4, 2012). "Equity" is the difference between
the actual value of the property and the aggregate amount of all debts secured
by the property. Black '.s Law Dictionary, 5'h ed., 484.
112. 1992 Florida Taxation and Budget Reform Commission, "Proposed Revisions
to the Constitution of the State of Florida," http: / / www.law.fsu.edu/ crc/
conhist/ 1992amen.htrnl (accessed November 10, 2012) .
113. 2007 Florida Taxation and Budget Reform Commission, "2007-2008 TBRC
Final Report," http:/ / www.law.fsu.edu/ library/ databases/ ftbrc / reports08.
html (accessed November 10, 2012).
114. Havoco ofAmerica v. Hill, 790 So. 2d 1018 (Fla. 2001) ; Davis v. Davis, 864 So. 2d
458 (Fla. 1" DCA 2003).
115. Harry M. Hipler, "Florida's Homestead Realty: Is it Exempt from Imposition of
an Equitable Lien for Nonpayment of Alimony and Child Support?" The Florida
Bar journal, 82, no. 7, Quly-August 2008), 34.
116. Title 11, "Bankruptcy," 11 U.S.C. §101, et seq., http: / / uscode.house.gov/
download/ title_l l.shtml (accessed November 10, 2012).
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reauthorized the ability of Florida residents to use exemptions
under the 1968 Constitution and state statutes when filing
bankruptcy rather than the less generous provisions of federal
law. 117 Exemptions were added to protect pension and retirement
funds, 11 8 prepaid tuition and medical savings accounts, 11 9 a debtor's
interest in a motor vehicle up to a value of one thousand dollars, 120
and health aids. 121
These statutory changes provided greater protection for
specific assets but their language was not linked expressly to
the constitutional protection for personal property. With the
consideration of homestead and exemption language by the various
commissions since 1965 being significantly less vigorous than the
debate within the 1885 Convention, coupled with the emphasis
on developing exemptions by statute (which are always subject
to amendment by the Legislature), the precise amount stated in
the Constitution appeared to recede in importance to the state's
policymakers. Given this decline in emphasis, one modern treatise
stated little more than the plain text of the exemption provision,
saving interpretation and theory for other areas apparently more
subject to dispute. 122

117. Chapter 79-363, Laws of Florida (1979), §1, now codified as §222.20,
"Nonavailability of federal bankruptcy exemptions." Florida Statutes (2011).
The later enactment of Chapter 87-375, Laws of Florida (1987), §2, expanded
the protections for Florida debtors by allowing the use of exemptions in the
federal Bankruptcy Code to protect a debtor's right to receive certain benefit
payments, such as social security, veteran's, disability, public assistance, alimony
and child support, or investment payments necessary for the debtor's support.
The provision is now codified as §222.201, "Availability of federal bankruptcy
exemptions." See also 11 U .S.C. §522(d) (10).
118. Chapter 87-375, Laws of Florida (1987), §1, subsequently amended and now
codified as §222.21, "Exemption of pension money and certain tax-exempt
funds or accounts from legal processes." Florida Statutes (2011).
119. Chapter 88-313, Laws of Florida (1988), §2, subsequently amended and
now codified as §222.22, "Exemption of assets in qualified tuition programs,
medical savings accounts, Coverdell education savings accounts, and hurricane
savings accounts from legal process." Florida Statutes (2011).
120. Chapter 93-256, Laws of Florida (1993), §3, now codified as §222.25(1),
"Other individual property of natural persons exempt from legal process. "
Florida Statutes (2011). This amount is in addition to the $1,000 protection
in the Constitution and applies to the debtor's equity above any liens on the
vehicle.
121. Chapter 2001-1 29, Laws of Florida (2001), §1, now codified as §222.25(2).
Florida Statutes (2011).
122. Talbot D. D'Alemberte, The Florida State Constitution: A Reference Guide (Westport,
CT: Greenwood Press 1991) , 138.
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The importance of the constitutional personal property
exemption, and the total amount it protected, re-emerged after
2005 due to statutory changes by the U.S. Congress and the Florida
Legislature. In 2005 Congress extensively amended the exemption
sections of the Bankruptcy Code; for the first time, the Code
imposed a value limit on the homestead protections regardless of
prior existing state law. 123 Due to this change, Florida residents no
longer had the benefit of the full homestead exemption existing
at the time the debt was incurred; in bankruptcy proceedings,
homesteads now are subject both to the traditional limit on the
amount of protected land and to a value limitation unknown under
the Florida Constitution.
Shortly after these revisions to the Bankruptcy Code, in 2007
Florida expanded the statutory allowances by allowing an exemption
of an additional four thousand dollars in personal property if
the debtor neither claims nor benefits from the constitutional
homestead exemption. 124 Originating as Senate Bill 2118, this
change was made in the context of revising the process for state
court insolvency proceedings. 125 The staff analysis for the Senate
Commerce Committee recognized the additional exemption
would benefit only debtors without a protected homestead while
relegating the personal property protected for those benefiting
from the homestead exemption to the constitutional amount of
one thousand dollars. 126
123. Public Law 109-8, "Bankruptcy Abuse Prevention and Consumer Protection
Act of 2005 ," §322, http:/ / www.gpo.gov/ fdsys / pkg/ PLAW-109publ8/ pdf/
PLAW-109publ8.pdf (accessed November 10, 2012). Section 322, "Limitations
on Homestead Exemption," was codified at 11 U.S.C. §522 (p) , (q).
124. Chapter 2007-185, Laws ofFlorida (2007) , §1, created §222.25(4): "A debtor 's
interest in personal property, not to exceed $4,000, if the debtor does not
claim or receive the benefits of a homestead exemption under s. 4, Art. X of
the State Constitution. This exemption does not apply to a debt owed for child
support or spousal support." Florida Statutes (2011) .
125. As stated in the Senate staff analysis for Senate Bill 2118, the bill was prompted
by recommendations from the Business Law Section of The Florida Bar
to revise portions of Chapter 727, Florida Statutes, "Assignments for the
Benefit of Creditors." Florida Senate Commerce Committee, "Professional
Staff Analysis and Economic Impact Statement: CS/ SB
2118" (2007
Regular
Session) (April 19, 2007), http: / / archive.flsenate.govI data/ session/ 2007 /
Senate/ bills/ analysis/ pdf/ 2007s2118.cm.pdf (accessed November 10, 2012).
An "assignment" under Chapter 727 is an alternative to federal bankruptcy
proceedings but with the similar purpose to liquidate the debtor's assets and
liabilities in an orderly manner and pay the creditors.
126. Florida Senate Staff Analysis for CS/ SB 2118 (April 19, 2007), 3. The staff
analysis noted the Legislative Office of Economic and Demographic Research
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Although the context of the final bill did not expressly reference
the recent changes to the Bankruptcy Code, the new statute had a
~irectand immediate impact on the protections available to debtors
in Florida bankruptcy proceedings. Florida bankruptcy courts,
confronted with a number of cases in which Florida homeowners
asserted the new statutory exemption because they had no equity
to protect in their homes, were divided on how to interpret the law.
The Florida Supreme Court only recently resolved this controversy
by ruling a Florida debtor in bankruptcy may assert the additional
property protections in the new statute only if the debtor forgoes
the constitutional homestead exemption in the bankruptcy
case and the existence of the homestead protection 127 does not
otherwise hinder the trustee's administration of the estate. 128
Whether the Florida Legislature intended the additional
statutory personal property exemption to act as a counterweight
to the changes in the Bankruptcy Code is not clear. The effect
is to acknowledge the potential loss to debtors by the federal
restriction on the value of a homestead and the erosion in value
of the constitutional personal property exemption; no longer may
Florida debtors find complete repose in the rising value of their
homesteads. As one court observed: " ( t) he purpose of these extra

calculated that $1,000 in 1868 was worth approximately $15,000 in 2007.
Staff Analysis of CS/ SB 2118, 3, n. 2. A word of caution when reviewing staff
analyses prepared for the Florida Legislature: unlike the U .S. Congress, Florida
legislative committees do not vote to adopt any analysis as a committee report
and only vote on whether to approve a particular bill for further consideration
by the legislative body. While valuable as a historical record, a staff analysis for
the Florida Legislature only represents the research and observations of staff
and cannot be relied upon as a statement of legislative intent for any law.
127. For example, if a married couple owns a Florida homestead and only one
files bankruptcy, the other spouse is entitled to the full homestead protection
even if the bankrupt spouse does not claim the exemption, thus preventing
the bankruptcy trustee from administering the property as an asset of the
bankruptcy estate.
128. Osborne v. Dumoulin, 55 So. 3d 577, 590 (Fla. 2011). The case arose before
the federal courts, which denied the bankruptcy trustee's opposition to the
debtor's use of the statutory exemption by not asserting her homestead
exemption. On appeal, the federal Eleventh Circuit Court of Appeals
requested the Florida Supreme Court to interpret the statute as there was
no controlling state decision. The opinion of the Florida Supreme Court
provides an excellent overview of the various bankruptcy cases and analysis
of the constitutional exemption. Relying upon this analysis, the federal court
subsequently affirmed the decisions of the lower courts. Osborne v. Dumoulin
(In re Dumoulin), 2011 U.S. App. LEXIS 9702 (11th Cir. May 10, 2011) .
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exemptions is to give a person who lacks a homestead a minimal
amount of property from which to restart their lives." 129
Change in Property Values Over Time Shows Dependence on
Real Property Values

Florida considered and adopted a new constitution in 1885 to
correct actual or perceived problems with the 1868 wording. As
noted, part of the debate considered proposals to reduce the size
of exempt homesteads or the total value of the personal property
exemption. 130 This may have acknowledged a decline in value of goods
since the exemption amounts were set in 1868 (see Table 1, below).
The 1885 Constitution retained the protections for homestead and
personal property exemptions in a modified form but the amount
of land comprising an exempt homestead remained the same, as
did the exemption for personal property with an aggregate value of
one thousand dollars. 131 Florida entered the twentieth century with
constitutional exemptions for homestead and personal property
first fixed in 1868. Subsequent revisions of the constitution would
entertain proposed changes to the exemptions but none reached
the same level of debate as in the 1885 Convention.
Bearing in mind Mark Twain's adjuration, 132 Tables 1 and 2
illustrate the relative change in value of one thousand dollars from
1868 to 2011. Table 1 generally extrapolates the value of $1,000
in 1868, when the homestead and personal property exemptions
were first included in the Florida Constitution, to 1885, 1968, and
2011. As can be seen in each table, there was a slight increase in
relative buying power from 1868 to 1885; the "basket of goods and
services" costing $1,000 in 1868 actually cost less in 1885. This
decline was temporary; values then increased steadily across the
calculation period. 133
129. In re Rogers, 396 B.R. 100, 102 (M. D. Fla. 2008).
l30.Journalof1885, 193-199.
131. Florida Constitution, (1885), art. X, §1.
132. "There are three kinds of lies: lies, damned lies, and statistics. " Mark Twain,
Autobiography of Mark Twain (Berkeley: University of California Press, 2010),
228. Twain attributed this remark to the British statesman, Benjamin Disraeli.
133. The values shown are a direct calculation using a single general methodology.
Some results, such as the values for specific real property, may not accurately
reflect real life economic experience for a particular asset, but do demonstrate
the basic point that asset values in Florida increased steadily throughout the
twentieth century, diluting the value of the personal property exemption while
enhancing the value of the protection for homestead property.
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Table 1: Relative Value of $1,000 Since 1868
Calculation Methodology: Consumer Price Index 134
Base Amount:
$1,000
(Beginning
Year}
1868

Value as of
1868
$1,000.00

1885

Value as of
1885
$ 676.00

Value as of
1968
$2,530.00

Value as of
2011
$ 14,800.00

$1,000.00

$3,730.00

$ 22,500.00

$1,000.00

$ 5,150.00

1968

Table 2 displays the inventory of taxable property belonging
to Dr. F.A. Byrd in 1871, and extrapolates those values to 1885 and
1968, the years relevant to the adoption of each subsequent State
Constitution, and then to 2011.
Table 2: Dr. F.A. Byrd Taxable Property-1871
Calculation Methodology: Consumer Price Index135
Value in
1871
Item
76 Acres & Improvements in Eastern Leon $1 ,140.00
County Florida
Tract of land, unspecified dimensions, no
$400.00
timber
2 Horses
$300.00

Value in
1968

Value in
2011

$897.00

$3,350.00

$21,700.00

$315.00

$1,180.00

$7,600.00

$236.00

$882.00

$5,700.00

$60.00

$47.20

$176.00

$1,140.00

$200.00

$157.00

$588.00

$3,800.00

Notes & Other Evidence
$1,000.00
of Debt Owing to Owner

$787.00

$2,940.00

$19,000.00

$125.00

$98.40

$367.00

$2,370.00

Practicing Physician/
$1,200.00
Druggist Stock in Trade

$945.00

$3,530.00

$22,800.00

$34.00

$26.80

$99.90

$646.00

Total (excluding 76 acres) $3,319.00

$2,612.40

$9,762.90

$63,056.00

12 Head of Cattle
Household Furniture

1 Gold Watch

17 Head of Hogs

Value in
1885

134. Samuel H. Williamson, "Seven Ways to Compute the Relative Value of a U.S.
Dollar Amount, 1774 to Present" (2012), http: / / www.measuringworth.com /
uscompare/ (accessed September4, 2012). The CPI calculation methodology
is explained at the same location.
135. Ibid.
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Each table shows relative values steadily increasing over the
next century, eroding the buying power of the one thousand dollar
personal property exemption in the Florida Constitution. In short,
-after 1885 the amount of personal property a debtor could exempt
under the constitutional provision declined precipitously. 136
The expansion of specified personal property exemptions by
statute while limiting the constitutional protection for personal
property to a total value of one thousand dollars since 1868 shows
the presumption of Florida public policy after 1885 allowing
impecunious debtors to rely on increasing real property values to
protect the financial interests of their families. As shown in Tables
1 and 2, the relative buying power of a thousand dollars in 1868
actually increased marginally by 1885 (less money was required
to purchase the same amount of goods) but steadily decreased
throughout the twentieth century. By 2011, far more was required
to purchase the same amount of goods as in 1868. In contrast, with
the available unlimited protection of a homestead's value, debtors
retained all increases in value of the property aside from mortgages
or other liens permitted by the constitution.
Conclusion

Since 1885, Florida relied on increasing real property values
to provide debtors with assets sufficient to support themselves after
completion of creditor's collection or of bankruptcy proceedings.
This policy evolved throughout the twentieth century, best shown
by the retention of one thousand dollars as the maximum amount
of the debtor's personal property exemption through one hundred
forty-four years and the adoption of two new constitutions. The
Florida courts hewed repeatedly to the express terms of the text
and the public policy intended to protect families and the liberty
interests of debtors. 137
The unchanged text of the one thousand dollar personal
property exemption stated in the Florida Constitution from 1868
to the present demonstrates change in economic and public
policy over that time. If adjusted for inflation, the protections first
adopted in 1868 would exempt the value of almost all basic items in
today's average household (with the exception of some electronic
136. See also note 126, above, for reference to a separate calculation generally
supporting the conclusions in the tables.
137. Havoco of America v. Hill, 790 So. 2d 1018 (Fla. 2001).
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luxuries), as well as the separate homestead exemption for real
property, leaving few assets remaining for recovery of unpaid debts
by creditors in the event of financial downturn. The unwritten
change in Florida policy shows a continuing preference to make
available more readily-sellable articles for use in debt resolution
while protecting the single largest purchase of most families: the
family home. Florida thus relied on increasing real property values
to provide assets sufficient for debtors to continue supporting
themselves.
The policy change balanced two competing interests.
Maintaining an exemption for homesteads without limiting value
reflected one original purpose for these exemptions: to protect the
family. The change over time was an accommodation to lenders
and other creditors. Without the ability to recover and sell most
articles of personal property, lenders may well have been unwilling
to extend credit in the amounts needed for modern commerce. This
balancing of interests demonstrates that public policy in Florida
evolved from the "risk reduction" concerns prevalent during the
nineteenth century to the facilitation of modern commerce by
limiting the readily-disposable property available to debtors.
Policy decisions have consequences. Where the Florida
constitutional homestead protection is concerned, relying on
property values to provide the resources needed to support a
family in the face of economic disaster generally works when those
values increase; when that principle is undermined by decreasing
property values, such as recently experienced in this state, debtors
are left with fewer resources and greater risk of turning to public
assistance. Given present economic circumstances and the fact that
a constitutional revision commission will next convene in 2017, 138
the history of the homestead and exemption provision should be
considered in order to make the most informed policy decision on
a matter crucial to the average Floridian.

138. Florida Constitution, (1968), art. XI, §2(a) .
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